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NEW MEXICO HOSPITAL EQUIPMENT LOAN COUNCIL 


VALULOAN PROGRAM

Appendices and Exhibits

A Private Placement Loan Program for 

Non-profit Healthcare Providers in New Mexico

APPENDIX A

VALULOAN PROGRAM APPLICATION
Two executed copies of this application, along with the attachments and security deposit of $1,500, should be sent to:

Deborah Gorenz

Program Administrator

New Mexico Hospital Equipment Loan Council

P. 0. Box 92200, Albuquerque, NM 87199-2200

(505) 343-0070, or toll free in New Mexico (800) 577-2121

Facsimile: (505) 343-0068

1.
Legal Name and Status of Institution:  



















2.
Address: 











3.
Telephone: 




 Facsimile: 






E-mail: 





4.
(a) 501(c)(3) organization

  
(b) Governmental entity

  
(c) Other 



 Describe 






5.
Debt Rating, if any, and Rating Agency:

Rating(s): 













Rating Agency(ies): 









6.
Principal contacts (including Legal Counsel):

Name: 




Title:






Telephone:   




 Facsimile: 




                 E-mail: 





Name: 




Title:






Telephone:   




 Facsimile: 




                 E-mail: 





Name: 




Title:






Telephone:   




 Facsimile: 




                 E-mail: 





7.
Summary of Project or property description:

Attach itemized list of property to be financed or refinanced including location of property (department and street address), any other project cost (e.g., construction costs, renovations, installation or development costs) and projected use of property.
8.
Total amount of Loan financing request:

$





Equity contribution:




$






Other sources of funds:



$






Total Project costs:




$





9.
Term of financing (Years): 



10.
Explain other sources of Project financing: 






















































11.
Details of Request:
	Type of Project
	Total

Cost
	Amount to be

Financed with

Loan
	Reasonable

Expected

Economic Life
	Preferred

Length

of Loan*

	Property Acquisition

Construction

Renovations

Equipment

Refinancing
	$



$


$



$


$


	$



$


$



$


$


	

yrs



yrs



yrs


yrs



yrs
	

yrs



yrs



yrs



yrs



yrs

	*  Generally limited to economic life of asset financed.
	


12.
Reimbursement and refinancing of prior costs and expenses: $ 



(Attach all original debt documents.)


Date of purchase of property for reimbursement:







(Must have been purchased within 12 months prior to date of the bond issue.)
Date of purchase of property refinanced: 






List reimbursement or refinanced property, the creditor, balance owed, and the date of financing:
13.
Estimated amounts and dates of drawdowns of Loan proceeds:

	Date
	
	Amount of

Drawdown

	
	
	

	
	
	$

	
	
	$

	
	
	$

	
	
	$

	
	
	$

	
	
	$

	
	
	$

	
	
	$

	
	
	$

	
	
	$

	
	
	$


Please attach expanded drawdown schedule, if necessary.

14.
Utilization:
Complete the chart below for the last five years

	
	[insert last five years in the following rows]
	Current YTD

	
	
	
	
	
	
	

	Licensed beds
	
	
	
	
	
	

	Operated beds
	
	
	
	
	
	

	Admissions*
	
	
	
	
	
	

	Patient days
	
	
	
	
	
	

	Average length of stays
	
	
	
	
	
	

	Occupancy*

  *Based on ____ beds
	
	
	
	
	
	

	Emergency visits
	
	
	
	
	
	

	Outpatient clinic visits
	
	
	
	
	
	

	Outpatient surgery visits
	
	
	
	
	
	



*excluding newborn

Discuss these utilization trends and reasons for variations:
15.
Other service area hospitals:
	Hospital
	No. of

Beds
	Occupancy

20__
	Current YTD

20___

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


List cities and towns making up the primary service area and describe briefly your competitive position in the service area, specifying your market share in both primary and secondary markets.  Please note services provided principally or exclusively by your hospital as compared with others.

16.
Revenue composition:
Outline, as indicated below, the source of hospital revenues for the last five years.

	
	[insert last five years in the following rows]

	
	
	
	
	
	

	Medicare
	
	
	
	
	

	Medicaid
	
	
	
	
	

	Blue Cross
	
	
	
	
	

	Commercial Insurance
	
	
	
	
	

	Self-Pay
	
	
	
	
	

	Other
	
	
	
	
	

	HMO's
	
	
	
	
	


17.
3-Year Summary of Income Statement:
	
	[insert last three years in the following rows]

	
	
	
	

	Total Revenues
	
	
	

	Operating Expenses
	
	
	

	Income from Operations
	
	
	

	Non-operating Income/Expenses
	
	
	

	Excess of Revenues over Expenses
	
	
	


18.
Discuss financial trends and reasons for variations:
19.
Documents to be submitted to Bond Counsel:
a.
Borrower's meeting minutes approving this Application and/or reimbursement of prior expenditures;

b.
Letters from attorneys or auditors regarding pending or current litigation;

c.
Copy of facility license;

d.
Articles of Incorporation and By-laws;

e.
Internal Revenue Service (501)(c)(3) Determination Letter;

f.
Current contracts, loans, leases, guarantees or other commitments of more than one year duration; and

g.
Latest IRS Form 990.

20.
Information to be submitted with Application:
a.
Audited financial statements for the past five years, with auditors' management letters;

b.
Most recent year-to-date unaudited financial statements, including balance sheet and statement of revenues, expenditures, and transfers;

c.
Current year budget and operations to date versus budget and projected budgets and financial projections, if available;
d.
Legal documents for any existing debt, including debt to be refinanced; and
e.
Any available brochures or catalogs describing the institution or its programs.

21.
Certification:
The undersigned certifies that the information contained in and attached to this Application is true and correct, and the undersigned is authorized to execute and submit this Application on behalf of the Borrower.  The Borrower agrees to pay all associated costs incurred by the Council to review and process this Application, whether or not the loan is issued, including the non-refundable security deposit of $1,500, the origination fees and annual fees described in the Council’s fee schedule, the Council’s general counsel fees, and the Council’s financial advisor fees. I understand that the Council makes no commitment to provide financing and that the financing is conditioned upon Council approval.

Signature: ____________________________

Date: ______________________

Title: ________________________________


APPENDIX B

SAMPLE DUE DILIGENCE LIST

Preliminary list of documents required and questionnaire 

with respect to Due Diligence of Bond Counsel 

for the contemplated Financing involving the 

New Mexico Hospital Equipment Loan Council and

 





 (the “Borrower”)

A.
Requested Documents


1.
Documents with respect to the organization of the Borrower:
a. Current Articles of Incorporation of the Borrower, including any Amendments.

b. Current By-laws of the Borrower, including any Amendments.

c. Recent Certificate of Good Standing (if available; note that one must be ordered for closing).

d. An organizational chart.

2.
Documents relating to the tax exemption of the Borrower:
a. Original determination letter of the Internal Revenue Service (“IRS”) evidencing the status of the Borrower as an exempt organization under Section 501(c)(3) of the Internal Revenue code of 1986, as amended (the “Code”), and not as a “private foundation” under Section 509 of the Code, and any subsequent determination letters of the IRS.

b. Evidence of the exemption of the property of the Borrower from local property taxes.

c. Copy of each of the Forms 990 and Forms 990T, if any, filed with the IRS for the last five fiscal years.

3.
Documents relating to finances:
a. Financial statements of the Borrower for the last five years and auditor’s management letters for the last five years.

b. The Borrower’s budget for the current fiscal year and for the immediately preceding two fiscal years.

c. Notes, loan agreements, guarantees, mortgages and other security documents with respect to all outstanding indebtedness of the Borrower.

4. List of directors and officers showing their respective terms of office and occupations.

5. All management or consulting agreements.

6. All operating or other agreements with affiliated corporations or organizations (including any affiliation agreements with education or other institutions and government agencies).

7. Copies of any joint venture agreements, partnership or limited partnership agreements or other agreements relating to joint activities or arrangements with other parties.

8. All contracts with physicians, physician groups or other professional groups or personnel.

9. A summary of all pending or threatened litigation involving the Borrower or its properties (whether as a defendant or a plaintiff), including information as to insurance reserves with respect to each claim.

10. Letters of legal counsel to auditors regarding litigation and claims for the fiscal year most recently ended.

11. Documents related to Federal, State and private grants.

12. Miscellaneous:

a. Minutes of the meetings of the Board of Directors of the Borrower for the last five years.

b. Minutes of meetings of any major operating committee (Executive, Finance, etc.) of the Board of Directors of the Borrower for the last five years.

c. Recent in-house newsletter(s) or newspaper(s); public relations pamphlets.

d. Copies of current comprehensive short and long-range plans, if any.

B. Questionnaire
Please answer each question completely.  If you need additional room, please use the page marked “Additional Remarks” attached hereto.

1. Has the borrower been audited by the IRS?  
  
If yes,

a. When was the last IRS audit?  







b. Which fiscal years were covered by the IRS audit? 




c. Please provide copies of all correspondence relating to the audit.

2.
Has the Borrower entered into any agreements with fundraisers to assist in money-raising efforts?  

  If yes, please submit a copy of each such agreement.


3.
Has the Borrower given any interest-free loans or advances or made any loans or advances with interest rates below the prevailing market rate to officers or members of its Board of Directors?  

  
If yes,

a. Please give details: 































b. Please submit copies of any loan documents or agreements evidencing such loans or advances.

c. Please describe the current status of each loan or advance:  




































4.
Are there any agreements with officers or employees of the Borrower or members of the Borrower’s Board of Directors?  

  If yes, please submit a copy of each agreement.

5.
Has the Borrower acted as a guarantor for any loan by banks (or other parties) to officers or employees, members of its Board of Directors, doctors or any other parties?  

  
If yes, 

a. Please give details: 










































b. Please include copies of any documents evidencing such guaranties.

6. Has the Borrower made substantial purchases from, or sales to, or service agreements with, any person, firm or other entity owned or controlled by any of its officers or members of its Board of Directors?  

  
If yes,

a. Please give details: 































b. Please include copies of any agreements.


7.
Are any of the Borrower’s facilities or services used by physicians in private practice or by other persons without such persons being charged appropriately? 

  If yes, please give details: 




























8.
Are any funds of the Borrower used to pay personal expenses? 




If yes, please describe the circumstance: 






























9.
Is any portion of the Borrower’s facilities occupied or used by another corporation, association, firm, foundation or other entity?  

  
If yes,

a. Identify all such entities;

b. Provide a copy of each agreement under which such facilities are so occupied or used;

c. Specify which organizations are exempt from Federal income taxation under Section 501(c)(3) of the Code; and 

d. Describe the facilities, or the portions of the facilities, occupied or used.


10.
Has the Borrower entered into any affiliation agreements with any foundations or other institutions? 

  If yes, please submit a copy of any such agreements.


11.
Please briefly describe the parking facilities available at the Borrower, if any:

a. Who is permitted to use the facilities? 




























b. Is the general public or anyone not doing business with the Borrower permitted to use the facilities?  

  
If yes, please give details:  





























c. Who manages the parking facilities?  






1. If other than the Borrower, how is the managing entity compensated?

2. Please submit a copy of any agreement.

12.
Has the IRS reviewed any of the agreements or contracts referred to in the questions above?  If yes,

a.
Which of them were reviewed?

b.
When did the IRS conduct the review?

c. What was the position of the IRS regarding the agreement?

13.
Is any portion of the Borrower’s facilities used primarily:

a. For sectarian instruction or study? 


b. For devotional activities or religious worship? __________
c. As part of any program of a school or department of divinity for any religious denominations? ___________
d. For the training of ministers or other similar persons in the field of religion?  __________
e. If the answer is yes to a, b, c and/or d above, please give details:  














































14.
Does the Borrower expect to receive any regular, material, annual contributions from particular benefactors?  ________  If yes, please give details.

15.
Please explain what happens to the assets of the Borrower in the event of its dissolution:
16.
Is the year-end excess of revenues over expenses used for future operations of the Borrower?  

  If not, please explain how the excess, if any, is used.

17.
Is there any other material information regarding the Borrower that has not been disclosed to us in response to the materials requested and/or the questions asked above?  

  If yes, please describe:  



























































































































Borrower:











By:













Its:  











Date:










ADDITIONAL REMARKS1
Question Number

and Letter


Answer








1 Attach additional sheets as may be necessary.

APPENDIX C

RESOLUTION OF BOARD OF TRUSTEES

REGARDING VALULOAN FINANCING TRANSACTIONS
_______________________________________

Name of Borrower

WHEREAS, _________________________________ (the “Borrower”), a New Mexico non-profit corporation, authorized and licensed under the laws of the State of New Mexico to operate non-profit healthcare facilities, and a “501(c)(3) organization” (as defined in the Internal Revenue Code of 1986, as amended), has applied to the New Mexico Hospital Equipment Loan Council (the “Council”) for a loan in the principal amount $


, for the following project (the “Project”):  __________________________________________________________ to be used in connection with the Borrower’s healthcare operations, as described in Exhibit A hereto, which is incorporated herein by this reference (the “Project”); and

WHEREAS, in order to obtain the loan, it is necessary that Borrower enter into a Loan Agreement dated as of 




 (the Loan Agreement”), whereby the Council will loan the proceeds of the Bonds to be issued by the Council (the "Bond") for the purpose of financing, refinancing, or reimbursing the Borrower for costs of the Project;

Capitalized words and phrases used but not otherwise defined herein shall have the meanings set forth in the Loan Agreement.

NOW, THEREFORE, BE IT RESOLVED by the Board of Trustees of 










 (the “Board”), as follows:

· Approval of Borrowing and the Project.  The Board hereby approves the obtaining of up to $___________ from the Council for the Project from the proceeds of the Bond pursuant to the Bond Documents defined below.  

· Approval of the Bond Documents.  The Board hereby accepts, approves and agrees to all the terms and conditions of the following documents (collectively, the “Bond Documents”), in substantially the forms provided to the Board on this date:

a. The Loan and Financing Agreement;

b. The Promissory Note, dated _____________, 20____ (the "Note") in the original principal amount of $___________ to evidence the indebtedness of Borrower to Council under the Loan Agreement;

c. The Security Agreement dated as of _______________, 20____  (the “Security Agreement”), by and between the Council as Issuer and the Borrower; and

d. The Bond Purchase Agreement dated as of _______________, 20____ (the “Purchase Agreement”), by and among _________________ as the purchaser of the Bond, the Council and the Borrower.

The Board also approves the form of the Depository Agreement dated as of ____________, 20____ (the “Depository Agreement”), by and among the Council as Issuer and ___________________________, as Depository Bank (the “Depository Bank”), and the form of Bond attached to the Depository Agreement. 

· Security Interests.  The Board authorizes and approves the grant of security interest in the Project and all other security interest granted by the Bond Documents and the Depository Agreement.

· Executive and Delivery of Documents.  The [Chairman of the Board/Chief Executive Officer/Chief Financial Officer], or his/her successor, is hereby granted the discretionary authority and is directed, on behalf of the Borrower, to execute and deliver to the appropriate parties the Bond Documents in substantially the forms provided to the Board on this date, with such additions, deletions and modifications as are deemed by the [Chairman of the Board/Chief Executive Officer/Chief Financial Officer], to be necessary to conform such documents to each other, or otherwise to be in the best interests of the Borrower.  Execution of the Bond Documents by the [Chairman of the Board/Chief Executive Officer/Chief Financial Officer], shall evidence irrevocably the approval of the executed Bond Documents by the Borrower.

· Ratification.  All actions heretofore taken by the officers, agents, attorneys and employees of the Borrower in connection with the Loan Financing Transactions are hereby ratified and approved.

· Authorization of Future Acts.  The Board further authorizes and directs [Chairman of the Board/Chief Executive Officer/Chief Financial Officer] and other proper officers, agents, attorneys and employees of the Borrower to carry out, or cause to be carried out, all obligations of the Borrower under the Bond Documents, including, without limitation, the execution and delivery of the certificates and opinions required by the Bond Documents, and the payment of the expenses incurred, or to be incurred, by the Borrower in connection with the Project and the Bond Documents; and to perform, or cause to be performed, such other acts as they shall consider necessary or advisable in connection with the Bonds and the Bond Documents, and the application of the proceeds of the Bonds to finance the Project and for the other purposes set forth in the Bond Documents.

· Effective Date.  This resolution shall be in full force and effect from and after its adoption and approval by the Board.

PASSED, APPROVED AND ADOPTED by the Board of Trustees of 






 on 





.
Name of Borrower

By 







      Chair

ATTEST:

By 






      Secretary

Exhibit A

(To be completed by Borrower)

Project to be Financed 

APPENDIX D

SAMPLE OPINION OF COUNSEL TO HEALTHCARE PROVIDER
(Borrower)

_________________, 20____
New Mexico Hospital Equipment Loan Council

7471 Pan American Freeway NE

Albuquerque, New Mexico  87109
[Depository]

____________________________________

[Borrower]

____________________________________


[Bond Counsel]

____________________________________

RE:
New Mexico Hospital Equipment Loan Council ValuLoan:   $________________ 
New Mexico Hospital Equipment Loan Council Revenue Bonds (_____________ Project), Series 20____ (the "Bond")

We have acted as Special Counsel to _______________________________ (the “Borrower”) in connection with the issuance of the Bond, which is being issued primarily to finance _______________________ of the Borrower (the “Project”) to be used in connection with Borrower’s healthcare operations.  Proceeds of the Bond will be loaned to the Borrower by the New Mexico Hospital Project Loan Council (the "Council") pursuant to the Loan and Financing Agreement dated as of _______________, 20____  (the “Loan Agreement”) between the Council and the Borrower.  Words and phrases that are defined in the Loan Agreement, when used in this opinion, shall have the same meanings as set forth in the Loan Agreement unless otherwise specified herein.

We have read and examined executed counterparts or other copies identified to our satisfaction of each of the following documents:

a. The Loan and Financing Agreement;

b. The Promissory Note, dated _____________, 20____ (the "Note") in the original principal amount of $___________ to evidence the indebtedness of Borrower to Council under the Loan Agreement;

c. The Security Agreement dated as of ______________, 20____  (the “Security Agreement”), by and between the Council as Issuer and the Borrower; 

d. The Depository Agreement dated as of ____________, 20____  (the “Depository Agreement”), by and among the Council as Issuer and ____________________, as Depository Bank (the “Depository Bank”);

e. The Bond Purchase Agreement dated as of _______________, 20____  (the “Purchase Agreement”), by and among ___________________ as the purchaser of the Bond, the Council and the Borrower;

f. The financing statement (the “Financing Statement”) [and the fixture financing statement (the “Fixture Financing Statement”)], naming the Borrower as debtor and the Council as secured party and describing the Project;

g. The Resolution of the Board of Trustees of the Borrower regarding debt financing dated ______________, 20____ (the “Borrower Resolution”);

h. Resolution No. _____ of the Council dated _______________, 20____;

i. The Certificate of Good Standing of the Borrower dated _____________, 20____ and issued by the State of New Mexico (the "State") Public Regulation Commission (“Public Regulation Commission”);

j. The Articles of Incorporation and By-laws of the Borrower certified by the Public Regulation Commission as of ____________, 20____, as in effect as of the date of the Borrower Resolution;

k. The Determination Letter of the Internal Revenue Service (“IRS”) concerning the status of the Borrower as an organization described in Section 501(c)(3) of the Internal Revenue Code of 1986, as amended (the “Code”) dated ____________;

l. The Closing Certificate of the Borrower dated as of ______________, 20____ and each of the documents attached as exhibits thereto; and

m. Such other documents as we have deemed necessary and appropriate in order to give the opinions expressed herein.

The Loan and Financing Agreement, the Note, the Security Agreement, and the Bond Purchase Agreement are collectively referred to herein as the “Borrower Documents”.

In this opinion when we use the phrase “to our knowledge,” we mean the conscious awareness of facts or other information obtained: (i) from inquiries of the lawyers presently in our firm who have had active involvement in negotiating the Borrower Documents or preparing this opinion letter or, as to information relevant to a particular opinion, issue or confirmation regarding a particular factual matter, the lawyer in our firm who is primarily responsible for providing the response concerning that particular opinion, issue or confirmation, and any other lawyers in our firm who have been actively involved in gathering information relevant to such opinion, issue or confirmation in connection with the preparation of this opinion; (ii) through inquiries of management of the Borrower; and (iii) through examination of such other documents, instruments, written agreements, orders, writs, judgments and decrees to which the Borrower is a party or by which it is bound, the existence of which came to our attention as a result of the inquiries described in the foregoing clauses (i) and (ii), and which we deemed necessary to give the following opinions.  The agreements and instruments described in this paragraph are referred to collectively as the “Other Documents”, and the court and administrative orders, writs, judgments and decrees described in this paragraph are referred to collectively as the “Court Orders.”  We have made no independent factual investigation of any nature whatsoever concerning the information obtained.

When we have used the phrase “material adverse effect on the financial condition of the Borrower” with respect to any particular breach, default or violation, we mean that based upon our discussions with management of the Borrower as to the financial impact of such a breach, default or violation, the breach, default or violation in question would adversely affect the ability of the Borrower to make the payments required to be made by the Borrower under the Borrower Documents.

Assumptions
In connection with the opinions expressed herein, we have assumed the following:

a. The authenticity of all documents submitted to us as originals, and the authenticity and conformity to the originals of all documents submitted to us as drafts or copies.

b. That all signatures (other than those of the Borrower) are genuine.

c. The legal capacity of all natural persons executing documents.

d. The due authorization, execution and delivery of each of the Borrower Documents by, and the enforceability of each of the Borrower Documents against, all of the parties thereto (other than the Borrower).

e. The conduct of the parties to the Borrower Documents has complied with requirements of good faith, fair dealing and conscionability.

f. The Project is located in the State.

g. The Financing Statement [and the Fixture Financing Statement] have been duly filed or recorded in the appropriate public office.

Opinions
Based on the foregoing, we are of the opinion that:

1. The Borrower: (a) is a non-profit corporation duly incorporated and validly existing under the laws of the State; (b) is authorized to transact business in the State; (c) has the corporate power and authority to enter into each of the Borrower Documents, to own properties and to carry on its business as now conducted; (d) is an organization described in Section 501(c)(3) of the Code; (e) is a corporation organized and, to our knowledge, operated exclusively for charitable purposes and not for pecuniary profit, and, to our knowledge, no part of the net earnings of which inures to the benefit of any person, private stockholder or individual, all within the meaning, respectively, of Subsection 3(a)(4) of the Securities Act of 1933, as amended, and of Subsection 12(g)(2)(D) of the Securities Exchange Act of 1934, as amended; (f) is exempt from federal income taxes (except for unrelated business income subject to taxation under Section 511 of the Code); (g) to our knowledge, has taken no actions that would cause the loss of the Borrower’s status as a Section 501(c)(3) corporation under the Code or its exemption from federal income taxes; and (h) is not a private foundation under Section 509(a) of the Code.

2. No Certificate of Need is required to be issued under the laws of the State to enable the Borrower to accomplish the Project, and the Procurement Code of the State is not applicable to the Borrower or the Project.

3. The Borrower has obtained all approvals, consents, authorizations, certifications and other orders of any governmental authority, board, agency or commission having jurisdiction, and has made or caused to be made all filings with any such entities which constitute a condition precedent to, or which the failure to obtain or make would materially adversely affect, the ability of the Borrower to enter into the Borrower Documents, to grant the liens and security interests created by the Borrower Documents, and to pay the amounts required to be paid by the Borrower under the terms of the Borrower Documents in accordance with the Borrower Documents.

4. The Borrower has full power and authority to enter into, execute and deliver the Borrower Documents; the execution, delivery and performance of the Borrower Documents have been duly authorized by all necessary corporate action by or on behalf of the Borrower; the Borrower has duly executed the Borrower Documents; and the Borrower Documents constitute legal, valid and binding obligations of the Borrower, enforceable in accordance with their respective terms.

5. The approval of the Borrower of the Borrower Resolution, the execution and delivery by the Borrower of each of the Borrower Documents, the granting by the Borrower of the liens and security interests created by the Borrower Documents, and the payment by the Borrower of the amounts required to be paid by the Borrower under the terms of the Borrower Documents do not violate applicable provisions of any instrument, document or agreement to which the Borrower is a party or the statutes or regulations of the United States, the State or their respective agencies and instrumentalities.  We are familiar with relevant Federal and State healthcare laws and regulations.

6. To our knowledge the Borrower is qualified to be compensated or reimbursed (to the extent such compensation or reimbursement is available under applicable State and Federal statutes and regulations and under applicable contractual arrangements) for its services rendered to the beneficiaries under all third-party payor programs that accounted for a significant portion of its programs or its gross revenues in the fiscal year ended _______________, 20____.

7. The Borrower Documents create a valid security interest in the Borrower’s rights in the Project and in the funds held by the Depository Bank to the extent of the Borrower’s interest therein, if any (except to the extent that Article 9 of the Uniform Commercial Code of the State (the “UCC”) does not apply to the creation of a security interest in certain collateral or funds held by the Depository Bank), the filing of the Financing Statement with the Secretary of State is sufficient to perfect the security interest in the Borrower’s rights in the Project granted by the Borrower, except to the extent such Project consists of fixtures (“Fixtures”), and, to the extent such Project consists of Fixtures, the filing of the Fixture Financing Statement with the _____________ County Clerk is sufficient to perfect such security interests granted by the Borrower.

8. The approval of the Borrower Resolution and the execution and delivery by the Borrower of, and the performance of its agreements in, each of the Borrower Documents do not: (a) violate the Articles of Incorporation or By-laws of the Borrower, as amended; (b) to our knowledge breach, or result in a default under, any existing obligation of the Borrower under any Other Document; (c) to our knowledge do not result in a breach or otherwise violate any existing obligation of the Borrower under any Court Orders; or (d) to our knowledge result in the creation or imposition of any lien, charge, security interest or encumbrance upon any of the assets of the Borrower not permitted under the terms of any Other Document.

9. To our knowledge the Borrower has complied in all material respects with all applicable requirements of the United States and the State, and of their respective agencies and instrumentalities, to operate its present facilities substantially as they are being operated and is fully qualified by all necessary and material permits, licenses, certifications, accreditations and qualifications to conduct its business as it is presently being conducted.  As used in this paragraph, a failure to comply in any “material respect” is a failure that would result in a material adverse effect upon the operations or financial condition of the Borrower, or upon the ability of the Borrower to fulfill or comply with the provisions of the Borrower Documents.  

10.  To our knowledge the Borrower is not; (a) in violation of any Federal or State statute or regulation and (b) in breach of, or default under, any Court Order or Other Document, in each case which violation, breach or default would have, as of the date hereof, a material adverse effect on the financial condition of the Borrower.  To our knowledge no event has occurred and is continuing that, with the passage of time or the giving of notice or both, would constitute a breach of or default under any Court Order or Other Document and that would have, as of the date hereof, a material adverse effect on the financial condition of the Borrower.

11. To our knowledge there are no actions or proceedings against the Borrower, pending or threatened, before any court, governmental agency or arbitrator that seek to prohibit the Borrower from entering into any of the Borrower Documents, from granting the liens and security interests created by the Borrower Documents, or from making the payments required to be made by the Borrower under the Borrower Documents. To our knowledge there is no pending or threatened litigation against the Borrower which would materially adversely affect the Borrower's operations or financial condition, nor has any such dispute been referred to us by the Borrower's administration.  There is, to our knowledge, no (nor to our knowledge any meritorious basis for any) action, suit, proceeding or investigation at law or in equity before or by any court, public board, or body, pending or threatened against or affecting the Borrower which in any way contests the existence of the powers of the Borrower, or in which an unfavorable decision, ruling or finding would materially affect the financial condition of the Borrower.

Qualifications
Our opinion is further qualified as follows:


a. We express no opinion as to title to or ownership of any real property, fixtures or personal property covered or encumbered or purported to be covered or encumbered by the Borrower Documents.


b. The enforceability of the Borrower Documents may be affected by bankruptcy, insolvency, fraudulent conveyance, reorganization, receivership, moratorium and other similar laws affecting the rights and remedies of creditors generally by the application of judicial discretion and by the effect of general principles of equity.


c. We express no opinion as to the enforceability of indemnification provisions contained in the Borrower Documents to the extent such provisions relate to indemnification for losses or liabilities arising under Federal or State securities laws or from the negligence or intentional misconduct of the party seeking indemnification, but such unenforceability will not render any of the Borrower Documents invalid as a whole or preclude the judicial enforcement of the obligation of Borrower to make the payments required to be made by the Borrower under the Borrower Documents as provided in the Borrower Documents, and the realization on the security interests provided for in the Borrower Documents.


d. We express no opinion as to the perfection of any security interest or lien that cannot be made by filing a financing statement pursuant to Article 9 of the UCC.


e. We call your attention to the necessity of filing continuation statements (which must be signed by the secured party) from time to time under the UCC.

This opinion letter is limited to the matters stated herein, and no opinion is implied or may be inferred beyond the matters expressly stated herein.  This opinion letter is issued as of the date hereof, and we undertake no obligation to advise any person of changes in any matters set forth herein and disclaim any obligation to do so.

The law covered by the opinions expressed herein is limited to the Federal law of the United States and the law of the State, and we express no opinion with respect to the laws of any other jurisdiction.

This opinion letter may be relied upon by you only in connection with the transactions to be undertaken pursuant to the Borrower Documents, and this opinion letter may not be used or relied upon by your for any other purpose or by any other person for any purpose whatsoever without, in each instance, our prior written consent.

P.O. BOX 92200, ALBUQUERQUE, NEW MEXICO 87199-2200 / 7471 PAN AMERICAN FRWY NE, 87109
Telephone (505) 343-0070 / (800) 577-2121 / Facsimile (505) 343-0068 / www.nmhelc.org
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